BETORE THE HEWRING OFFICER
OF THE THXATION NP REVENUE PEPARTMENT
OF THE STHTE OF NeW MeXICO

IN THE MATTER OF THE PROTEST

OF PHVIS IN® SSOCIATES, INC.

[.®. NO. 01-795991-00 8, HSSCSSMENT

NOs. 1926219 {IND 1958196. No. 96-01

PECISION NP ORPER

This matter was heard on Pecgmber 6, 1995 by Julia Bellegs, Hearing Officer. Pavis
and {Issociatgs, Inc. (Taxpayer) was rgpresented by Charlgs Watson and the Taxation and
Revegnug Pepartment (Pegpartment) was represegnted by Bridget 1. Jacober, Special
{ssistant dttorngy General. Based upon the gvidenee and arguments presented, it is
decided and ordered as follows:

FINDINGS OF FACT

1. The Taxpayer is a corporation which gngagges in commereial construction in
New Mexico.

2. Pug to the large dollar volumg of the Taxpayer's monthly gross recgipts, the
Taxpagyer is required to make pagment of its monthly gross receipts, compensating and
withholding taxes which are reported under New Mexico Combingd Regporting System
(CRS) aceording to the special pagment procedures set forth in Seetion 7-1-13.1 NMSM 1978
(1995 Repl.).

3. The Taxpagyer's common method of pagment is to hand dgliver a cheek,
drawn on and payablg at a New Mexico financial institution, to the Department's Santa Te
officg.

4. The Taxpagyer's CRS taxes for the Marceh 1995 rgporting period were dug

Wpril 24, 1995, however, the Taxpayer hand delivered a check to the Department's Santa Te



officg on pril 25, 1995.

5. On Hpril 29, 1995, the Department mailed the Taxpayer a Notieg of
Wssegssment No. 1926210. The Taxpayger was assgssed $1,555.43 in intgrest and $2,488.68
penalty for failing to pag its taxes for the March 1995 rgporting period on time.

6. The Taxpayer filed a written protest to dssessment No. 1926210 on Magy 18,
1995.

7. On Jung 8§, 1995, the Pepartment abated the penalty on {Issgssment No.
1926210.

8. The Taxpager's CRS taxes for the July 1995 reporting period were dug
Wugust 24, 1995, however, theg Taxpayger hand delivered a cheek to the Department's Santa
Fe offieg on dugust 25, 1995.

9. On Hugust 31, 1995, the Department mailed the Taxpayer a Notieg of
Wssegssment No. 1958196. The Taxpayger was assgssed $821.59 in interegst and $1,314.54
penalty for failing to pag its taxes for the July 1995 regporting period on time.

10. The Taxpayer filed a written protest to dssessment No. 1958196 on
September 6, 1995. The Taxpagyer also requested that the penalty be abated on
Assessment No. 1958196.

1. On Octobgr 16, 1995, the Pepartment rgsponded that it would not abatg the
penalty on {dssegssment No. 1958196. The Pepartment also stated that it would
consolidate both protegsts for ong hearing.

PISCUSSION
The Taxpagyer disputes the intgrgst that was calculated for its late pagment of taxes.
Sgetion 7-1-17(C) NMSM 1978 (1995 Repl.) providegs that therg is a pregsumption of
corrgetngss which attachgs to ang assgssment of taxes by the Pepartment.  "Tax" is

defined to includg thg amount of interegst related to ang tages. Seetion 7-1-3(U) NMSH



1978 (1995 Repl.). Thergforg, the pregsumption of corrgetngss attachgs to the assgssment
of intergst as well. Thus, the Taxpager has the burdgn of proving that the assgssment of
interest is incorrect.

The Taxpayer falls under the provisions of Sgction 7-1-13.1 NMS 1978 (1995 Repl.).
This statuteg provides special megthods of pagment. Ong wag for a taxpagyer to pag its tax
liability is to submit a chegck drawn on and pagyablg at a New Fgxico financial institution.
This method of pagment requirgs that the Pepartment recgive the eheek ong banking dag
prior to the normal dug date. Thg Taxpager's common practicg is to pay by cheek by
hand delivering the chgck to the Pepartment's Santa e office. Because the Taxpayer has
chosgn this method, the CRS taxes arg dug on the 24th of gach month. Twicg the
Taxpayer paid ong dag latg and was charged ong month of intergst as required under
Sgetion 7-1-67 NMSM 1978 (1995 Repl.). The Taxpayer protested the assgssment of ong
month of intgrgst when it only paid ong dagy late and the Taxpager also protested the
assgssment of pegnalty. On {ssgssment 1926210, the Pepartment agreed to abatg the
penalty as the Taxpayger showed it was not nggligent under the provisions of Section
7-1-69 NMSH 1978 (1995 Repl.).

The Taxpagyer has not met its burdgn to show that the assgssment of intergst on
MAssgssment No. 1926210 and thg assgssment of intergst and penalty on ssessment No.
1958196 werg incorrget.  The Taxpagyer admitted it did not timely pag its taxes. Seetion
7-1-67 NMS 1978 (1995 Repl.) imposgs intergst for a month regardlgss to how latg the tax
is paid. This is madg clgar by the languagge of dection 7-1-67(B) NMSH 1978 (1995 Repl.)
which providgs that thg "[i|nteregst dug to the state...shall be at the rate of fifteen pereegnt a
gear, computed at the ratg of ong and ong-fourth peregnt per month or ang fraction
thereof (emphasis added)." The law dogs not provide for the abatement of interest.

Further, the Taxpayer was warned with dssgssment No. 1926210 of when it must pag its



taxegs. In spitg of this, the Taxpayer was latg a sgcond time in idgntical circumstanegs.
The Taxpagyer presented gvidegnee that therg had begegn a changg in the controllgr and the
ngw controllgr was unawarg of its CRS taxes dug datg. That gvidgnee is insufficient to
prove that the Taxpayger was not nggligent.  Whilg the controller may have begn unawarg
of the CRS taxes dug date, the evidgneg clgarly dgmonstrated that the Taxpager was awarg
of when its tax liability is dug and had routingly ecompligd with its obligation and timely
paid its CRS taxgs. The penalty on {Issgssment No. 1958196 was corregetly imposed
because the Taxpayger showed nggliggnege in not delivering its cheek to the Pepartment on
Hugust 24, 1995 as required by the rulgs and regulations. Sgction 7-1-69 NMSL 1978
(1995 Repl.). The interegst on Wssessment 1926210 and the intgrgst and pegnalty on
MAssgssment No. 1958196 werg corrgetly imposed by the Pepartment.

CONCLUSIONS OF (AW

1. The Taxpagyer timely filed writtgn protests, pursuant to Section 7-1-24 NMS(
1978 (1995 Repl.), to the intgrgst of Ussgssment No. 1926210 and to the intergst and penalty
of Mssegssment 1958196 and, thereforg, jurisdiction ligcs over the partigs and the subject
matter of this protest.

2. The Taxpager did not timely pag its CRS taxes as required under the
provisions of dgction 7-1-13.1 NMS 1978 (1995 Repl.).

3. Intergst was corrgetly imposed under Section 7-1-67 NMSM (1995 Repl.)

&, The penalty on Assessment No. 1958196 was corregetly imposed as the
Taxpayer was awarg of whegn and how pagment of its taxes was required to be made and
the Taxpayer was neggligent in failing to meet thosg requirgments with regspeet to the

paygment of taxes.

For these reasons, the Taxpayer's protest is hergby denied.



Pong this 4th day of January, 1996.



