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Enclosed is the following proposal:  

 
The New Mexico Taxation and Revenue Department hereby gives notice as required under Section 14-4-5.2 NMSA 

1978 and 1.24.25.11 NMAC that it proposes amend/repeal/replace and enact certain rules and regulations pertaining 

to digital advertising services under the Gross Receipts and Compensating Tax Act and further clarification for 

engaging in business as authorized by Section 9-11-6.2 NMSA 1978: 

 

Summary of Proposed Changes: 

 

The New Mexico Taxation and Revenue Department proposes to amend and enact the following rule(s): 

 

Tax Administration Act Section 7-1-14 NMSA 1978 

3.1.4.13 – Reporting According to Business Location [Applicable to periods beginning July 1, 2021] (Amend) 

Gross Receipts and Compensating Tax Act Section 7-9-3.3 NMSA 1978 

3.2.1.12 – Engaging in Business (Amend) 

Gross Receipts and Compensating Tax Act Section 7-9-55 NMSA 1978 

3.2.213.13 – Receipts of a Digital Platform that Displays Digital Advertising (New) 

 

Technical Information: No technical information was consulted in drafting these proposed rule changes. 

 

Purpose of Proposed Rule: The proposed rules are being amended to clarify the taxation of digital advertising, the 

correct reporting location to use when reporting these gross receipts and deductions that may be available, and 

further clarifies engaging in business for those taxpayers that only have economic presence in New Mexico.  The 

proposed regulations detail which receipts from the sale of digital advertising services are subject to gross receipts 

taxation and which are deductible, and also clarifies the sourcing rules for such receipts. 

 

Notice of Public Rule Hearing: A public hearing will be held on the proposed rule changes on Thursday, 

November 9, 2023, from 10 AM to 11 AM at the 3rd floor in the Montoya Building, 1100 South St. Francis Drive, 

Santa Fe, New Mexico 87504. The hearing will be recorded, and oral comments can be made during the public 

hearing. Written comments can be submitted as outlined at the end of this notice. Virtual meeting access also 

available using Join Zoom Meeting  

https://us02web.zoom.us/j/85402950259?pwd=Si9RNDhLdGxsK2JlekdjUnpGVUdvQT09  Meeting ID: 854 0295 

0259  Passcode: 682655 

 

The rule proposals were placed on file in the Office of the Secretary on September 25, 2023. Pursuant to Regulation 

3.1.2.9 NMAC under Section 9-11-6.2 NMSA 1978 of the Taxation and Revenue Department Act, the final of the 

proposals, if filed, will be filed as required by law on or about November 24, 2023. 

 

Individuals with disabilities who need any form of auxiliary aid to attend or participate in the public hearing are 

asked to contact Bobbie Marquez at BobbieJ.Marquez@tax.nm.gov.  The Taxation and Revenue Department will 

make every effort to accommodate all reasonable requests but cannot guarantee accommodation of a request that is 

not received at least ten calendar days prior to the scheduled hearing. 

 

Copies of the proposed rules may be found at https://www.tax.newmexico.gov/all-nm-taxes/proposed-regulations-

hearing-notices/ or are available upon request by contacting the Tax Policy Office at policy.office@tax.nm.gov. 

 

Notice of Acceptance of Written Public Comment: Written comments on the proposals can be submitted by email 

to policy.office@tax.nm.gov or by mail to the Taxation and Revenue Department, Tax Information and Policy 

https://us02web.zoom.us/j/85402950259?pwd=Si9RNDhLdGxsK2JlekdjUnpGVUdvQT09
mailto:BobbieJ.Marquez@tax.nm.gov
https://www.tax.newmexico.gov/all-nm-taxes/proposed-regulations-hearing-notices/
https://www.tax.newmexico.gov/all-nm-taxes/proposed-regulations-hearing-notices/
mailto:policy.office@tax.nm.gov
mailto:policy.office@tax.nm.gov
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Office, Post Office Box 630, Santa Fe, New Mexico 87504-0630 on or by 5PM on Thursday, November 9, 2023.  

All written comments received by the agency will be posted on https://www.tax.newmexico.gov/all-nm-

taxes/proposed-regulations-hearing-notices/ no more than 3 business days following receipt to allow for public 

review. 

 

 

 
  

https://www.tax.newmexico.gov/all-nm-taxes/proposed-regulations-hearing-notices/
https://www.tax.newmexico.gov/all-nm-taxes/proposed-regulations-hearing-notices/
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3.1.4.13                 REPORTING ACCORDING TO BUSINESS LOCATION [Applicable to periods beginning 

July 1, 2021]: 

                A.            DEFINITIONS:  As used in 3.1.4.13 NMAC, these terms have the following definitions: 

                                (1)           "Gross receipts."  Under Section 7-1-14 NMSA 1978, “gross receipts” is defined as 

that term is used in the Gross Receipts and Compensating Tax Act, the Leased Vehicle Gross Receipts Tax Act, or 

the Interstate Telecommunications Gross Receipts Tax Act, as applicable.  As used in 3.1.4.13 NMAC, the term 

“gross receipts from” or similar terms indicates that under the applicable tax acts, the gross receipts would be treated 

as derived from a particular source or characterized as relating to a particular activity such as the lease or property or 

the sale of services. 

                                (2)           "In-person service." Under Section 7-1-14 NMSA 1978 “professional service,” as 

defined, “does not include an in-person service.” The term “in-person service” means a service physically provided 

in person by the service provider, where the customer or the customer's real or tangible personal property upon 

which the service is performed is in the same location as the service provider at the time the service is performed. If 

the service is not generally provided, or does not generally need to be provided, physically in the presence of or 

upon the customer or upon the customer’s property, it is not an “in-person service” simply because it may be or 

sometimes is performed in the presence of the customer or at the location of the customer’s property. 

                                                (a)           Examples of services that will generally be treated as in-person services 

include, but are not limited to: 

                                                                (i)            Services provided by healthcare workers that are generally 

performed or required to be performed on or in the presence of the patient. 

                                                                (ii)           Mental health services, unless the provider generally provides 

the particular service either only in-person, or with limited exceptions. 

                                                                (iii)         Services provided by athletic trainers or physical therapists for 

clients. 

                                                                (iv)          Services provided by barbers and cosmetologists. 

                                                                (v)           Home healthcare services. 

                                                (b)           Examples of services that will generally not be treated as in-person services 

include, but are not limited to: 

                                                                (i)            Architectural and engineering services.  Note, however, that when 

performed as part of or billed to a construction project, these services are considered “construction-related 

services” rather than professional services pursuant to Subsection C of Section 7-9-3.4 NMSA 1978, and the 

reporting location for gross receipts from these services is the construction site per Paragraph (2) of Subsection F of 

Section 7-1-14 NMSA 1978. 

                                                                (ii)           Legal services. 

                                                                (iii)         Accounting, auditing, and tax preparation services. 

                                                                (iv)          Real estate appraisal services. 

                                (3)           "Professional service." The term “professional service” as defined in Section 7-1-14 

NMSA 1978 means a service, other than an in-person service or construction-related service, that requires either an 

advanced degree from an accredited post-secondary educational institution or a license from the state to 

perform.  As provided in Paragraph (2) of Subsection A of 3.1.4.13 NMAC, just because a service is provided in 

person by the service provider does not make it an “in-person” service if the service is not generally provided, or 

does not generally need to be provided, physically in the presence of or upon the customer or upon the customer’s 

property. 

                                (4)           “Reporting location.” 3.1.4.13 NMAC uses the term “reporting location” in place of 

the term “business location,” the term that is used in Sections 7-1-3 and 7-1-14 NMSA 1978 as well as local option 

taxes to refer to the location code designated by the department and required to be used to report the gross receipts 

and related deductions subject to gross receipts tax or the value of items whose taxable use is subject to the 

compensating tax.  Like the term “business location,” the term “reporting location” refers to the location code and 

applicable tax rate for reporting gross receipts tax and compensating tax, as designated by the department. 

                                (5)           “Seller’s location” or “place of performance.”  This regulation may use the terms 

“seller’s location” or “place of performance” or similar terms to refer to the general facts that may be essential for 

determining the reporting location. In general, a seller’s location may include a particular building, including a store 
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or office, or other physical location maintained or operated by or for the seller, or used by the seller, where some 

designated activity giving rise to gross receipts takes place.  If the seller uses no such physical location in New 

Mexico, and if the seller’s domicile is not in New Mexico, then the “seller’s location” as used in this regulation is 

deemed to be outside the state. 

                B.            REPORTING ACCORDING TO REPORTING LOCATION - GENERAL: 

                                (1)           Reporting location and rate of tax for gross receipts and taxable use.  Section 7-1-14 

NMSA 1978, amended effective July 1, 2021, determines the proper reporting jurisdiction and rate of tax that apply 

under the Gross Receipts and Compensating Tax Act, Interstate Telecommunications Gross Receipts Tax Act, 

Leased Vehicle Gross Receipts Tax Act and any act authorizing the imposition of a local option gross receipts 

or compensating tax. 

                                (2)           Effect of the substantive tax provisions on the rules for reporting location.  Unless 

otherwise indicated, the provisions of 3.1.4.13 NMAC should be read consistently with the provisions of the Gross 

receipts and Compensating Tax Act, Interstate Telecommunications Gross Receipts Tax Act, Leased Vehicle Gross 

Receipts Tax Act, as appropriate, and any acts authorizing imposition of local option gross receipts or compensating 

tax, and any regulations issued under these acts.  No provisions of 3.1.4.13 NMAC should be read as subjecting to 

tax items that are not subject to tax, or excluding from tax items that are subject to tax, under these substantive tax 

provisions. 

                                (3)           State reporting location and application of the state rate. In some cases, taxable 

gross receipts or the value of items whose taxable use is subject to the compensating tax may not be required to be 

reported to a particular reporting location in this state.  In those cases, the reporting location is the state reporting 

location and only the state tax rate will apply. 

                                                (a)           Example:  Gross receipts from a professional service performed outside New 

Mexico, the product of which is delivered to a New Mexico customer for initial use in the state, are taxable in the 

state.  Because Paragraph (9) of Subsection C of 3.1.4.13 NMAC provides that the reporting location of gross 

receipts from professional services is the location where the services are performed or sold, the gross receipts would 

be reported to the reporting location for the state and taxed at the state rate. 

                                                (b)           Example: A nonresident individual with no regular place of business in the 

state is hired by an out-of-state seller to represent the seller.  In order to perform this service, the individual 

obtains tangible personal property in a tax-free transaction outside the state, which would have been subject to the 

gross receipts tax had it been acquired inside the state.  After acquiring the property, the individual brings that 

property into New Mexico, using the property in the service performed at various locations throughout the 

state.  The compensating tax on the value of this property would be reported to the reporting location for the state 

and taxed at the state rate.  See Item (ii) of Subparagraph (e) of Paragraph (5) of Subsection C, and Subsection E of 

3.1.4.13 NMAC. 

                                                (c)           Example:  Under Subparagraph (e) of Paragraph (5) of Subsection C of 

3.1.4.13 NMAC, a seller that does not have access to sufficient information for reporting sales of tangible personal 

property to the location where the customer receives that property may report to the gross receipts from those sales 

to the seller’s location.  So an out-of-state seller may have certain sales that would be reported to the reporting 

location for the state and taxed at the state rate.  As explained under Subparagraph (e) of Paragraph (5) of Subsection 

C of 3.1.4.13 NMAC, however, sellers who have access to reliable information from which they can determine an 

estimate of receipts by reporting location must use that information. 

                                (4)           Gross receipts tax not required to be charged or collected.  Nothing in Section 7-1-14 

NMSA 1978 or 3.1.4.13 NMAC requires the person that engages in activity or transactions resulting in taxable gross 

receipts to charge or collect the tax from purchasers.  The gross receipts tax is a tax on the seller and under Section 

7-9-6 NMSA 1978, the taxpayer need only affirmatively state on the billing to its purchaser whether gross receipts 

tax is included in the amount billed.  Furthermore, 3.2.6.8 NMAC provides that the amount of gross receipts tax 

owed may be “backed out” of the total charged to the customer. 

                                (5)           Gross receipts of commissioned sales agents versus consignors/consignees and 

marketplace sellers/providers. 

                                                (a)           Commissioned sales agents.  Under Subparagraph (a) of Paragraph (2) of 

Subsection A of Section 7-9-3.5 NMSA 1978 and applicable regulations, commissioned sales agents report 

only their commission or fee when the property or services which they promote for sale are those of a third party. 

Under Section 7-1-14 NMSA 1978, the commission is gross receipts from the performance of a service by the sales 



 

5 
 

agent and the reporting location of those receipts is determined in accordance with Paragraph (9) of Subsection C of 

3.1.4.13 NMAC. 

                                                (b)           Gross receipts of consignors/consignees and marketplace sellers/providers. 

Under Subparagraphs (b) and (g) of Paragraph (2) of Subsection A of Section 7-9-3.5 NMSA 1978 and applicable 

regulations, the gross receipts and related deductions for sales on consignment and for sales facilitated by 

marketplace providers are generally defined as all amounts paid or collected from the sale, lease, or licensing of 

property or services even where a third party consignor or marketplace seller also has gross receipts from selling the 

related property or service provided.  The reporting location of gross receipts and related deductions of the 

consignor/consignee or the marketplace seller/provider is determined under 3.1.4.13 NMAC as follows: 

                                                                (i)            By looking to the nature of the transaction or activity from which 

the gross receipts are derived, as though the consignor and consignee, or the marketplace seller and marketplace 

provider, is each the seller or provider of that transaction or activity to the customer; and, except as provided in 

Items (ii) and (iii) of this Subparagraph (b), imputing to both parties information known by either party that may be 

relevant in properly determining the reporting location of the gross receipts. 

                                                                (ii)           In a case where the consignor or marketplace seller may properly 

claim a deduction under the Gross Receipts and Compensating Tax Act and applicable regulations on account of the 

transaction with the consignee or marketplace provider, respectively, the consignor or marketplace seller may report 

these deductions and related gross receipts to the reporting location based on information available to them, without 

imputing of information known by the consignee or marketplace provider. 

                                                                (iii)         In a case where the marketplace provider, in determining the 

reporting location of gross receipts reasonably relies on erroneous information provided by the marketplace seller as 

provided in Subsection C of Section 7-9-5 NMSA 1978, the correct information that may be known to the 

marketplace seller will not be imputed to the marketplace provider. 

                                                (c)           Examples: 

                                                                (i)            Commissioned sales agent X works for business y to sell tangible 

personal property owned by y to customers in New Mexico.  Agent X receives a commission based on the amount of 

the sale made on behalf of business Y to a customer.  Business Y will have gross receipts from selling tangible 

personal property.  The reporting location of Y’s gross receipts from the sale of the property is the location of Y’s 

customer, determined under the provisions of Paragraph (5) of Subsection C of 3.1.4.13 NMAC.  Agent X is 

performing a service sourced under Subparagraph (e) of Paragraph (9) of Subsection C of 3.1.4.13 NMAC.  The 

product of the service performed by agent X is the completion of the order and sale to a customer of Y’s 

products.  Therefore, the reporting location of agent X’s gross receipts from commissions paid by Y for services 

performed is also the location of Y’s customer and this location should be determined consistent with the provisions 

of Paragraph (5) of Subsection C of 3.1.4.13 NMAC. 

                                                                (ii)           Same facts as Item (i) of Subparagraph (c) of Paragraph (5) of 

Subsection B of 3.1.4.13 NMAC, except that, rather than a commissioned sales agent, X is a consignee and Y is a 

consignor.  Under the consignment arrangement, X receives receipts from customers for Y’s tangible personal 

property and agrees to pay Y a portion of those receipts.  Under the Gross Receipts and Compensating Tax Act and 

applicable regulations, both X and Y have gross receipts from selling tangible personal property.  The reporting 

location for the gross receipts and any related deductions of both X and Y is the location of the customer determined 

under the provisions of Paragraph (5) of Subsection C of 3.1.4.13 NMAC. 

                                                                (iii)         Same facts as Item (ii) of Subparagraph (c) of Paragraph (5) of 

Subsection B of 3.1.4.13 NMAC, except that rather than the consignee/consignor relationship described, X is a 

marketplace provider and y is a marketplace seller.  Under the Gross Receipts and Compensating Tax Act and 

applicable regulations, both X and Y have gross receipts from selling or facilitating the sale of tangible personal 

property.  The reporting location for the gross receipts and any related deductions of both X and Y is the location of 

the customer determined under the provisions of Paragraph (5) of Subsection C of 3.1.4.13 NMAC. 

                                                                (iv)          Same facts generally as Items (ii) and (iii) of Subparagraph (c) of 

Paragraph (5) of Subsection B of 3.1.4.13 NMAC.  In addition, while the consignee or marketplace provider offers 

the tangible personal property for sale to the customer and collects the payment, it is the consignor or marketplace 

seller that ships the tangible personal property to the customer.  Information as to the customer’s location is imputed 

to the consignee or marketplace provider when determining reporting location of its gross receipts, but the 

marketplace provider is also allowed to reasonably rely on information provided by the marketplace seller, even if 

erroneous, in determining the reporting location. 
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                                                                (v)           Same facts generally as Items (ii) and (iii) of Subparagraph (c) of 

Paragraph (5) of Subsection B of 3.1.4.13 NMAC. In addition, the consignee or marketplace provider offers the 

tangible personal property for sale to the customer, collects the payment, and also ships the tangible personal 

property to the customer.  The consignor or marketplace seller may report gross receipts for which a proper 

deduction can be taken on account of the sale by the consignee or marketplace seller based on information known 

by the consignor or marketplace seller, without imputing information known by the consignee or marketplace 

provider. 

                C.            GENERAL RULES FOR DETERMINING REPORTING LOCATION: 

                                (1)           Meaning of certain terms.  Unless otherwise defined in Subsection A of 3.1.4.13 

NMAC, Section A or otherwise indicated by the context, the terms used in these rules have the same meaning as 

under the Gross Receipts and Compensating Tax Act. 

                                (2)           Effect of the reporting location.  A person that has gross receipts and a person making 

taxable use of property or services in New Mexico subject to the compensating tax shall report the gross receipts or 

compensating tax to the proper reporting location as provided in this section.  The gross receipts and compensating 

taxes imposed by the Gross Receipts and Compensating Tax Act may include both a state rate of tax as well as 

applicable local option rates authorized by state law and imposed by county and municipal governments.  The 

reporting location, as that term is used in 3.1.4.13 NMAC, determines the local jurisdiction to which the tax will be 

reported as well as the gross receipts or compensating tax rate that applies. 

                                (3)           Reporting to multiple locations.  Any person that must report gross receipts or taxable 

use of items to more than one reporting location under one identification number is required to report gross receipts, 

deductions, and the value of items used for each location on the tax return and in accordance with the reporting 

location codes as designated by the Secretary under Section 7-1-14 NMSA 1978 and 3.1.4.13 NMAC. 

                                (4)           Gross receipts from transactions involving real property.  If the gross receipts are from 

the sale, lease or granting of a license to use real property located in New Mexico, then the reporting location for 

those gross receipts and any related deductions is the location of the real property. 

                                (5)           Gross receipts from sale or license of tangible personal property and from certain 

licenses and other services.  If the gross receipts are from the sale or license of tangible personal property, or if the 

receipts are from activity described in Subparagraph (e) of Paragraph (9) or Paragraph (6) of Subsection C, of 

3.1.4.13 NMAC the reporting location for the gross receipts and related deductions is determined as follows: 

                                                (a)           If the gross receipts are from the property or the product of a service that is 

delivered by the seller and received by the purchaser from the seller at the seller’s location, then the reporting 

location of the gross receipts and any related deductions, is the seller’s location. 

                                                (b)           If the gross receipts are from property or the product of a service that is not 

delivered by the seller and received by the purchaser at the seller’s location as described in Subparagraph (a) of 

Paragraph (5) of Section C of 3.1.4.13 NMAC, the reporting location is the location indicated by instructions for 

delivery to the purchaser, or the purchaser’s donee, when known to the seller. 

                                                (c)           If Subparagraphs (a) and (b) do not apply, the reporting location is the 

location indicated by an address for the purchaser available from the business records of the seller that are 

maintained in the ordinary course of business; provided that use of the address does not constitute bad faith. 

                                                (d)           If Subparagraphs (a) through (c) do not apply, the reporting location is the 

location for the purchaser obtained during consummation of the sale, including the address of a purchaser's payment 

instrument, if no other address is available; provided that use of this address does not constitute bad faith. 

                                                (e)           If Subparagraphs (a) through (d) do not apply, including a circumstance in 

which the seller is without sufficient information to apply those provisions, then the reporting location for the gross 

receipts and related deductions is the location from which the property or product of the service was shipped or 

transmitted to the purchaser. 

                                                                (i)            Except as provided in provision in Item (ii) of Subparagraph (e) of 

Paragraph (5) of Subsection C of 3.1.4.13 NMAC below, the seller is not considered to be without sufficient 

information to apply provisions of Subparagraphs (a) through (d) if it obtains or has access to sufficient information 

at the time of the sale, or subsequently, but simply fails to maintain that information in its records; or it has access to 

sufficient information from other reliable sources to make a reasonable estimate of the reporting location under 

Subsection F of this regulation at the time the gross receipts are required to be reported.  Examples of information 

from other reliable sources includes population or market-penetration information that may be used to develop a 

reasonable estimate of the location of consumers of certain products. 
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                                                                (ii)           If gross receipts are derived from a single sale or transaction 

where the property or the product of a service provided is determined to be delivered simultaneously at multiple 

locations throughout the state, the seller is deemed not to have sufficient information to determine the reporting 

location under Subparagraph (e) of Paragraph (5) of Subsection C of 3.1.4.13 NMAC. 

                                                                (iii)         Example:  Company X provides an advertising service to Customer 

Y that will be distributed or displayed to persons in New Mexico through general access to particular media.  The 

product of the advertising service is delivered to the location of the person accessing or viewing the 

advertising.  Under Subparagraph (e) of Paragraph (5) of Subsection C of 3.1.4.13 NMAC, the reporting location of 

the gross receipts and related deductions from this service is the location of Company X as determined by the 

location from which the advertising service was primarily provided. 

                                                                (iv)          Example:  Company x provides customer Y with a license to use 

digital goods by customer Y at various locations throughout the state.  The license is delivered to customer Y 

throughout the state.  Under Subparagraph (e) of Paragraph (5) of Subsection C of 3.1.4.13 NMAC, the reporting 

location of the gross receipts and related deductions of company X from providing the license to use digital goods is 

the location of company X as determined by the location from which the digital goods were primarily provided.  A 

person may report different gross receipts and deductions to different reporting locations under the rules of this 

Paragraph (5) of Subsection C of 3.1.4.13 NMAC, as applicable. 

   (v) Example: Company X provides a digital advertising service to Customer Y that 

can be viewed in New Mexico, and is intended to be viewed only in New Mexico, through access to Company X’s 

digital platform, as that term is defined in Subsection D of 3.2.213.13 NMAC. The product of the digital advertising 

service is delivered to the locations of all persons in New Mexico viewing or accessing the advertising. Under 

subparagraph (e) of Paragraph (5) of Subsection C of 3.1.4.13 NMAC, the reporting location of the gross receipts 

and related deductions from this service is the location of Company X as being the location from which the product 

of the digital advertising service was transmitted to the purchaser. 

                                (6)           If the gross receipts are from the sale of a license of digital goods, or any other sale of 

a license not otherwise specifically addressed in these regulations, the reporting location of the gross receipts and 

related deductions is determined consistent with Paragraph (5) of Subsection C of 3.1.4.13 NMAC. 

                                (7)           If the gross receipts are from the lease of tangible personal property, including 

vehicles, other transportation equipment, and other mobile tangible personal property, then the reporting location for 

the gross receipts any related deductions is the location of primary use of the property, as indicated by the address 

for the property provided by the lessee that is available to the lessor from the lessor's records maintained in the 

ordinary course of business; provided that use of this address does not constitute bad faith.  The primary reporting 

location shall not be altered by intermittent use at different locations, such as use of business property that 

accompanies employees on business trips and service calls. 

                                (8)           If the gross receipts are from the sale, lease or license of franchises, then the reporting 

location for the gross receipts and any related deductions is where the franchise is used.  The location where the 

franchise is used may be determined from the franchise agreement or from other facts and circumstances related to 

the exercise of the franchise. 

                                (9)           The reporting location of gross receipts and related deductions from the sale of 

services is determined as follows: 

                                                (a)           If the gross receipts are from professional services, whether performed in 

New Mexico or performed outside the state where the product of the service is initially used in New Mexico, the 

reporting location of the gross receipts and related deductions is the location of the performance of the service. 

Gross receipts from a service performed outside the state that are taxable in New Mexico because the buyer makes 

initial use of the product of the service in this state are reported to the state reporting location and taxed at the state 

rate. 

                                                (b)           If the gross receipts are from construction services and construction-related 

services, as those terms are defined under the Gross Receipts and Compensating Tax Act and applicable regulations, 

performed for a construction project in New Mexico, the reporting location of the gross receipts and related 

deductions is the location of the construction site. 

                                                (c)           If the gross receipts are from the service of selling of real estate located in 

New Mexico, the reporting location of the gross receipts and related deductions is the location of the real estate. 
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                                                (d)           If the gross receipts are from transportation of persons or property in, into or 

from New Mexico, the reporting location of the gross receipts and related deductions is the location of where the 

person or property enters the vehicle. 

                                                (e)           If the gross receipts are from services other than those described in 

Subparagraphs (a) through (d) of Paragraph (9) of Section C of 3.1.4.13 NMAC, including in-person services, the 

reporting location of those gross receipts and related deductions is the location where the product of the service is 

delivered.  In general, the location of delivery of the product of the service is determined under rules consistent with 

Paragraph (5) of Subsection C of 3.1.4.13 NMAC.  The “product of the service” is determined under applicable 

provisions of the Gross Receipts and Compensating Tax Act and related regulations. 

                                                                (i)            Advertising services.  An advertising service involves an 

agreement with a client to communicate or to place advertisements before an intended audience, on behalf of the 

client.  The product of an advertising service is the ad which is capable of being heard or viewed by the intended 

audience.  The reporting location for gross receipts from an advertising service is determined under Paragraph (5) of 

Subsection C of 3.1.4.13 NMAC based on delivery of the product of the service, which is the location where the ad 

may be heard or seen by the intended audience. 

                                                                (ii)           Services ancillary to advertising.  Services ancillary to advertising 

include design of the advertisement, creation of data processing or information technology to capture of customer 

related information, etc., which the seller may treat as a separate service under Section D of 3.1.4.13 NMAC and 

which are provided to a client.  The reporting location of gross receipts from a service ancillary to advertising under 

Paragraph (5) of Subsection C of 3.1.4.13 NMAC depends on the product of the service and where it is delivered, 

but will generally be the location of delivery of that product of the service to the client. 

                                                (f)            The reporting location of gross receipts from in-person services is the 

location of the performance of the service, which is also the location of the customer or the customer’s property on 

which the service is performed. 

                D.            MIXED TRANSACTIONS:  Where a single transaction gives rise to gross receipts that would 

have different reporting locations under Paragraphs (4) through (9) of Subsection C of 3.1.4.13 NMAC if they were 

provided to the customer in the form of separate transactions, the reporting location for those gross receipts shall be 

determined as follows: 

                                (1)           If the billing to the customer does not break out the charges for the separate items, then 

the reporting location will be determined based on how the gross receipts for the transaction would be treated under 

the Gross Receipts and Compensating Tax Act and applicable regulations, and applying Paragraphs (4) through (9) 

of Subsection C of 3.1.4.13 NMAC. 

                                (2)           If the billing to the customer breaks out the separate charges for the items and one or 

more items would be treated as incidental charge or an element of the sales price of other items under the Gross 

Receipts and Compensating Tax Act and applicable regulations, then the reporting location of those incidental 

receipts will be the reporting location as determined for the gross receipts from the remaining related item or items. 

                                (3)           If the billing to the customer breaks out the separate charges for the items and one or 

more items would not be treated as an incidental charge or an element of the sales price of other items under the 

Gross Receipts and Compensating Tax Act, and if the reporting location for the gross receipts from two or more 

such items would be different under Paragraphs (4) through (9) of Subsection C of 3.1.4.13 NMAC, then the gross 

receipts and related deductions reported to each reporting location will be determined as follows: 

                                                (a)           the separate gross receipts for each item will be reported to the separate 

reporting locations, based on the separate charges in the bill to the customer; or 

                                                (b)           all of the gross receipts may be reported to the single reporting location 

properly determined for the item or items from which the majority of the gross receipts result as properly determined 

under Subsection C of 3.1.4.13 NMAC. 

                                (4)           Example:  Taxpayer sells a professional service along with tangible personal property 

delivered to the buyer.  The billing to the buyer includes a separate charge of $100 for the service, $100 for the 

tangible personal property, and $5 for shipping.  Assume that under the Gross Receipts and Compensating Tax Act 

and applicable regulations, the taxpayer would be treated as having $100 of gross receipts from the sale of a service 

and $105 (the charge for the property and the incidental charge for shipping) from the sale of tangible personal 

property.  Assume also that the reporting location of the gross receipts from the sale of the service under 3.1.4.13 

NMAC is the location where the service is performed but the reporting location for the gross receipts from the sale 

of the tangible personal property is the location of the delivery to the customer.  The taxpayer may report the gross 
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receipts from the service to the reporting location as properly determined under Subparagraph (a) of Paragraph (9) of 

Subsection C of 3.1.4.13 NMAC and the gross receipts from the sale of property to the reporting location as 

properly determined under Subparagraphs (b) through (d) of Paragraph (5) of Subsection C of 3.1.4.13 NMAC. 

Alternatively, the taxpayer may report all of the gross receipts to the reporting location as determined for the sale of 

the property. 

                E.            REPORTING LOCATION FOR COMPENSATING TAX: 

                                (1)           Except as provided in Paragraphs (2) and (3) of Subsection E of 3.1.4.13 NMAC, the 

value of an item that is subject to compensating tax under Section 7-9-7 NMSA 1978 is generally reported to the 

same reporting location to which gross receipts from the transaction in which the item was acquired would have 

been reported under Subsections C or D of 3.1.4.13 NMAC, had the transaction been subject to gross receipts 

tax.  In applying Subsections C or D to determine the reporting location to report the value of items for 

compensating tax, the taxpayer should assume that the person providing those items would have had information on 

the taxpayer’s location at the time of the transaction. 

                                (2)           In the case of an individual who owes compensating tax for non-business use of items 

acquired in a transaction with a person that did not have nexus in New Mexico, the reporting location for reporting 

that compensating tax is the individual’s residence or primary place of abode in the state at the time of the 

transaction. 

                                (3)           In the following cases, the reporting location for reporting compensating tax on 

purchases, other than professional services, is the location of first use in the state: 

                                                (a)           purchases made by a business that were not subject to the gross receipts tax 

solely because they were made outside the state, where the later use inside New Mexico is subject to the 

compensating tax; or 

                                                (b)           where the taxpayer has information that can show that first use upon which 

compensating tax is imposed occurred at a different time and place than would be determined under Paragraphs (1) 

or (2) of Subsection G of 3.1.4.13 NMAC. 

                                (4)           Examples: 

                                                (a)           A business acquires tangible personal property in a transaction with a person 

that lacks nexus in New Mexico.  The business uses the property in a manner that would have rendered the 

transaction subject to the gross receipts tax, had the person had nexus.  The reporting location for purposes of 

reporting the compensating tax is the reporting location to which the gross receipts would have been reported by the 

person if the person had had nexus and assuming, for this purpose, that the person would have had information on 

the location of the business that acquired the property. 

                                                (b)           A business with offices both inside and outside New Mexico purchases 

tangible personal property at its office outside the state and later ships that property to its New Mexico office for 

use.  The use of the property in New Mexico was such that the property would have been subject to the gross 

receipts tax had it been acquired in New Mexico.  The reporting location for purposes of reporting the compensating 

tax is the office in New Mexico at which the property is first used. 

                                                (c)           A business purchases tangible personal property for resale from a New 

Mexico seller and takes delivery of that property at the seller’s place of business in Location X, using a nontaxable 

transaction certificate to purchase the property tax-free.  Subsequent to the purchase, the business uses the property, 

rather than reselling it, at its own place of business in location Y.  The reporting location for purposes of reporting 

the compensating tax is location Y. 

                                                (d)           A business with offices both inside and outside New Mexico obtains a 

license to use digital goods which will be used at its offices inside and outside the state. In the transaction with the 

provider of the license, the provider knows only the purchaser’s out-of-state office and conducts the transaction with 

that office. The reporting location for the portion of the value of the license used in New Mexico is the location of 

the office in New Mexico. 

                                                (e)           A business purchases a service from an out-of-state person who lacks nexus 

in New Mexico.  The product of the service is initially used in New Mexico.  The reporting location of the value of 

the service for purpose of compensating tax is the location of the initial use by the business in New Mexico. 

                                                (f)            A nonresident individual with a place of abode in New Mexico purchases 

tangible personal property for use in New Mexico from a seller who lacks nexus in New Mexico.  The transaction 

would not otherwise be exempt or deductible from gross receipts tax had it occurred in New Mexico.  The reporting 

location of the compensating tax owed by the individual is that individual’s place of abode. 
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                F.            USE OF REASONABLE ESTIMATES: 

                                (1)           Use of reasonable estimates allowed.  Where a person subject to the gross receipts or 

compensating tax maintains records or has access to other reliable information that would allow that person to 

determine or estimate the reporting location for those gross receipts or the compensating tax under the rules of 

Subsections C and D of 3.1.4.13 NMAC, those records or other information may be used to establish reasonable 

estimates of the amounts reported to be reported by reporting location.  Provided that the taxpayer’s reporting of 

gross receipts or compensating tax otherwise complies with provisions of the Gross Receipts and Compensating Tax 

Act and applicable regulations, the department will not assess the taxpayer for additional tax if the taxpayer uses 

reasonable estimates, applied consistently and in good faith to determine the reporting location, so long as there is 

no obvious distortion.  Obvious distortion shall be presumed whenever the method used to estimate the reporting 

location treats similar transactions inconsistently.  Any method which intentionally credits sales to a location with a 

lower combined tax rate primarily for the purpose of reducing the taxpayer's total tax liability shall be presumed to 

contain obvious distortion. 

                                (2)           Use of reasonable estimates required.  Where a person has gross receipts that would 

generally be sourced under the rules of Paragraph (5) of Subsection C of 3.1.4.13 NMAC, and where the person has 

records or information that would allow a reasonable estimate of the reporting location of those receipts applying 

Subparagraphs (a) through (d) of Paragraph (5) of Section C of 3.1.4.13 NMAC, the taxpayer shall use a reasonable 

estimate before applying Subparagraph (e) of Paragraph (5) of Section C of 3.1.4.13 NMAC. 

                G.            REPORTING LOCATION - RECEIPTS SUBJECT TO THE INTERSTATE 

TELECOMMUNICATIONS GROSS RECEIPTS TAX: 

Notwithstanding anything in Section 7-1-14 NMSA 1978, or provisions of 3.1.4.13 NMAC, the reporting location 

for gross receipts subject to the interstate telecommunications gross receipts tax is the state location and rate.  The 

following telecommunications services are subject to the tax: 

                                (1)           interstate telecommunications services (other than mobile telecommunications 

services) that originate or terminate in New Mexico and are charged to a telephone number or account in New 

Mexico; and 

                                (2)           mobile telecommunications services that originate in one state and terminate in any 

location outside it, to a customer with a place of primary use in New Mexico as defined under Subsection E of 

Section 7-9C-2 NMSA 1978. 

                H.            TRANSACTIONS ON TRIBAL TERRITORY:  A person selling or delivering goods or 

performing services on the tribal land of a tribe or pueblo that has entered into a gross receipts tax cooperative 

agreement with the state of New Mexico pursuant to Section 9-11-12.1 NMSA 1978 is required to report those 

receipts based on the tribal location of the sale or delivery of the goods or performance of the service. 

[3.1.4.13 NMAC - Rp, 3.1.4.13 NMAC, 7/7/2021; A, xx/xx/xxxx] 

 

 

3.2.1.12 ENGAGING IN BUSINESS: 

A. Engaging in business –  

(1) Generally: For periods beginning July 1, 2020, “engaging in business” conforms to the 

constitutional requirement for substantial nexus under South Dakota v. Wayfair, 585 U.S. (2018). A person that has 

physical presence in the state and is also conducting activity with the purpose of direct or indirect benefit is 

engaging in business and subject to the imposition of gross receipts tax. A person that does not have physical 

presence in the state is nevertheless engaging in business and has substantial nexus in New Mexico if, in the 

preceding calendar year, that person has total taxable gross receipts from sales, leases and licenses of tangible 

personal property, sales of licenses and sales of services and licenses for use of real property sourced to this state 

pursuant to Section 7-1-14 NMSA 1978, of at least one hundred thousand dollars ($100,000). 

(2) A person who is required to register with the Department for the purposes of the gross 

receipts tax may close its gross receipts tax account following any calendar year in which it no longer meets the 

requirements for engaging in business set out in Section 7-9-3.3 NMSA 1978. For example, a person who does not 

currently have physical presence in New Mexico and who did not have total taxable gross receipts from sales, leases 

and licenses of tangible personal property, sales of licenses and sales of services and licenses for use of real property 

sourced to this state pursuant to Section 7-1-14 NMSA 1978 of at least $100,000, may close its gross receipts tax 
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account for the 20XX calendar year. In order to close its registration and its future filing obligations, such person 

must submit its request to close its registration and specify the closure date on a form prescribed by the Department. 

The person’s duty to register will resume in any calendar year in which it meets the requirements of Section 7-9-3.3 

NMSA 1978. 

  (3) A person who has not registered or been otherwise identified is nonetheless a “taxpayer” 

subject to the provisions of the Tax Administration Act, 3.1.1.13 NMAC. 

B. Affiliated corporations: 

(1) When a corporation is carrying on or causing to be carried on, with a wholly owned 

subsidiary, any activity with the purpose of direct or indirect benefit, both the corporation and the subsidiary are 

"engaging in business". 

(2) Example: B corporation, which operates a hotel supply house, sells supplies only to C 

Hotel Corporation, which owns all the stock in B Corporation. B claims that since it sells only to C, its parent 

corporation, it is not engaging in business. B and C are each engaging in business because the purpose of their 

activities is to benefit either or both corporations. 

C. Corporation not for profit: When a corporation not for profit is carrying on or is causing to be 

carried on any activity with the purpose of direct or indirect benefit it is "engaging in business". 

D. Leasing property: 

(1) Persons leasing property employed in New Mexico are engaging in business within the 

state for the purpose of direct or indirect benefit. 

(2) Example: X, an out of state business, leases construction machinery to Y who employs 

the leased property in New Mexico. X asks if X is engaged in business in New Mexico for purpose of registration, 

reporting and paying the gross receipts tax. X is engaged in business in New Mexico. 

E. Hotels and motels providing interstate telecommunications service to guests: 

(1) Hotels, motels and similar establishments offering interstate telecommunications service 

to guests in conjunction with the rental of rooms or other facilities are not "engaging in interstate 

telecommunications business" for purposes of the Interstate Telecommunications Gross Receipts Tax Act. 

(2) A hotel, motel or similar establishment is primarily engaged in the business of renting 

rooms and meeting facilities to the general public. Providing interstate telephone service or other interstate 

telecommunications services to guests is incidental to the primary business of the hotel, motel or similar 

establishment. Receipts from providing such service are additional receipts from engaging in the primary business 

and are subject to the provisions of the Gross Receipts and Compensating Tax Act. 

(3) Subsection D of 3.2.1.12 NMAC is retroactively applicable to transactions occurring on 

or after July 1, 1992. 

F. Persons not engaging in business - foster parents: Individuals who enter into an agreement with 

the state of New Mexico to provide foster family care for children placed with them by the state are not thereby 

engaging in business. Receipts of the individuals from providing foster care pursuant to such an agreement are not 

receipts from engaging in business. 

G. Persons not engaging in business - certain caretakers: Individuals who enter into an agreement 

with the state of New Mexico to provide non-medical personal care and housekeeping assistance to low income 

disabled adults pursuant to the critical in home care program are not thereby engaging in business. Receipts of the 

individuals from such caretaking activities are not receipts from engaging in business. 

H. Persons not engaging in business - home care for developmentally disabled family members: Any 

individual who enters into an agreement with the state of New Mexico to provide home based support services for 

developmentally disabled individuals in the home of the developmentally disabled individuals or the home of the 

support provider and receives payments which under 26 USCA 131 are "qualified foster care payments" is not 

thereby engaging in business. Receipts of the individuals which are "qualified foster care payments" from providing 

such home based support services pursuant to such an agreement are not receipts from engaging in business. 

I. Owner engaged in business when selling to an owned entity: 

(1) Except as provided in Paragraph (2) of this Subsection, when an owner of an entity sells 

property in New Mexico to, leases property employed in New Mexico to, or performs services in New Mexico for 
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the entity or other owners of the entity, the owner is engaging in business in New Mexico except when the 

transaction may be characterized for federal income tax purposes as a contribution of capital. 

(2) When a partner or interest holder in an entity taxed as a partnership is allocated profits or 

receives a guaranteed payment or other distributions for activities undertaken as a partner on behalf of the 

partnership such as administrative services done solely for the benefit of the partnership or for activities for third - 

parties transacting business with the partnership, the partner is not engaging in business separately from the 

partnership and the allocations, payments, or distributions are not gross receipts. A partner may, however engage in 

business separately from the partnership and any transactions between that partner and the partnership, where the 

partner is not acting as a partner on behalf of the partnership, constitute gross receipts from engaging in business. 

Indicia that a partner is not acting as a partner on behalf of the partnership may include: 

(a) that the partner engages in similar transactions with third parties other than the 

partnership; or 

(b) that the allocation, payment, or distribution made by the partnership is not made 

under the partnership agreement; or 

(c) that the partner's transaction(s) with the partnership involve the sale or lease of 

goods or the sale of services not provided by the partnership to third parties. 

(3) For the purposes of Subsection H of 3.2.1.12 NMAC, an "entity" means any business 

organization or association other than a sole proprietorship. 

J. Persons not engaging in business - sale or exchange of renewable-fueled electricity generated from 

a system installed in a personal residence. Any individual who sells or transfers electricity to an entity engaged in 

the business of selling electricity, for which the individual receives monetary compensation or credit against a future 

month's electricity use, is not engaged in business if the electricity is generated from a renewable-fueled system 

installed in a personal residence. 

[3.2.1.12 NMAC - Rp, 3.2.1.12 NMAC 10/13/2021; A, xx/xx/xxxx] 

 

3.2.213.13 RECEIPTS OF A DIGITAL PLATFORM THAT DISPLAYS DIGITAL ADVERTING 

A. Receipts of a provider of a digital platform that displays digital adverting services, whose digital 

platform may be accessed or viewed within New Mexico, from the sale of advertising services to advertisers within 

and without New Mexico are subject to the gross receipts tax. 

B. “Device” means any medium through which a digital platform may be accessed or viewed, 

including stationary or portable computing devices, tablets, phones, and smart devices, or similar equipment capable 

of accessing the internet and displaying a digital platform  

C. “Digital advertising services” means advertisement services on digital platforms, including 

advertisements in the form of banner advertising, search engine advertising, interstitial advertising, and other 

comparable advertising services.  

D. “Digital platform” means any type of website, including part of a website, or applications, that a 

user is able to access or view.  

E. “User” means any person who accesses or views a digital platform with a device.  

[3.2.213.13 NMAC, Rp 3.2.213.13 NMAC, N, xx/xx/xxxx] 


